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Saticoy Bay, LLC Ser. 34 Innisbrook v. Thornburg Motrg. Sec. TR. 2007-3, 138 Nev. Adv. Op.
35 (May 26, 2022)1
HOA STATUTORY LIMITS: APPLICABILITY OF NRS 116.31164 IN HOA DUTY NOT
TO MISREPRESENT
Summary
In an opinion drafted by Justice Stiglich, the Court considered whether HOA’s have a
statutory duty to record whether tender of a superpriority portion of their lien on a property was
made when the Legislature amended NRS 116.31164. Saticoy Bay alleged that (1) if it had been
permitted to pursue a claim, it could have produced evidence that Red Rock or Spanish Trail
misrepresented that a tender had not been made and (2) that Spanish Trail had a statutory duty to
proactively record BANA’s tender. The Court dismissed these arguments and found that the
district court did not err by awarding the property’s previous owner the excess proceeds from the
sale, thus awarding the HOA agent the attorney fees and costs it incurred in connection with the
sale. The Court also held that the district court did not abuse its discretion by denying the
subsequent purchaser’s motion for reconsideration, affirming the district court’s judgment in full.
Background
This case stems from a quiet title action involving a foreclosed property located in a
homeowner's association (HOA) community and sold by the HOA to a subsequent purchaser at a
foreclosure sale. The subsequent purchaser asserted a misrepresentation claim against the HOA
and its agent based upon their failure to disclose and publicly record that the servicer of the
original loan for the property had tendered the superpriority portion of the HOA’s lien prior to
the sale. In 2006, the respondent, Timpa Trust, garnered a loan from Countrywide Home Loans
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to purchase a property within an HOA for roughly $3.8 million. Timpa Trust, however failed to
continue making payments inciting Spanish Trail to record a notice of delinquent assessment lien
against Timpa Trust’s property along with a notice of default and election to sell. Saticoy Bay
then filed a quiet title action against Thornburg, asserting a misrepresentation claim for failing to
disclose BANA’s superpriority tender. Each party sought summary judgment, all of which were
denied by the district court. Saticoy Bay thereafter moved for reconsideration and argued that the
district court should have awarded the excess proceeds to Thornburg to avoid a "windfall" to
Timpa Trust. The district court ultimately denied Saticoy Bay’s motions for reconsideration
resulting in this appeal.
Discussion
Saticoy Bay’s appeal is timely
Spanish Trail and Red Rock contended that Saticoy Bay's challenge to the summary
judgment order where the court stated that Bay's misrepresentation claim is untimely because the
notice of appeal challenging that decision was filed more than thirty days after notice of entry of
the order was filed. Saticoy Bay responded detailing that that order was timely because the order
was not a final judgment, as it did not resolve which parties would receive the excess proceeds
from the foreclosure sale. Citing Healy, the Court reaffirms that NRAP 4(a)(1) requires that an
“aggrieved party file a notice of appeal within thirty days after notice of a judgment’s entry is
served,” which is a prerequisite for this court to obtain jurisdiction over the appeal.2 With this
authority, the Court concluded that Saticoy Bay’s appeal was in fact timely, stating that the issue
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was resolved when the district court later entered summary judgment awarding the excess
proceeds to Timpa Trust and Red Rock.
The district court did not err by dismissing Saticoy Bay’s misrepresentation claim against Red
Rock and Spanish Trail
Saticoy Bay challenged the district court's dismissal of its misrepresentation claim on two
primary grounds by contending that (1) if it had been permitted to pursue this claim, it could
have produced evidence to establish whether a tender had been made and that, in response, either
Red Rock or Spanish Trial misrepresented that a tender had not been made and (2) that Spanish
Trail had a statutory duty to proactively record BANA's tender. The Court, however, stated that
Bay’s arguments failed and did not establish a strong enough interpretation. The Court affirmed
the district court’s dismissal.
Saticoy Bay failed to allege that it inquired into whether tender had been made
The Court emphasized the Nelson precedent, stating that: “[t]o sufficiently state a claim
for intentional misrepresentation, the plaintiff must allege, among other elements, ‘a false
representation that is made with either knowledge or belief that it is false or without a sufficient
foundation.’” 3 The Court further concluded that that the district court's dismissal was proper,
stating (1) that Saticoy Bay “fails to point to anywhere in the record wherein it alleged that it
asked Spanish Trail or Red Rock whether tender had been made” and (2) that the absence of a
direct assertion from Saticoy Bay stating affirmatively that it had inquired is indicative of the
transaction, affirming the lower court’s decision that Saticoy Bay failed to demonstrate that
either entity made a false representation or material omission.
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There was no statutory duty to disclose that tender had been made prior to 2015
Saticoy Bay also argues that, regardless of whether it inquired into whether a tender was
made, dismissal of its misrepresentation claim was improper because Spanish Trail had a
statutory duty to proactively disclose that tender had been made. The Court negates this
argument stating that, because of the 2015 enactment of NRS 116.31164(2), which provides that
when a tender has been made, the HOA is generally prohibited from conducting a foreclosure
sale unless the tender is first publicly recorded, Spanish Trail did not have a statutory duty to
record BANA's tender. Thereafter, the Court concluded that the district court did not err by
granting summary judgment on Saticoy Bay's misrepresentation claim against Red Rock and
Spanish Trail.
The district court did not err by awarding Timpa Trust and Red Rock the excess proceeds
Saticoy Bay next argues that the district court erred by awarding Timpa Trust the excess
proceeds from the foreclosure sale instead of distributing them to Thornburg because this would
provide an "unjust windfall" to Timpa Trust, but the Court acknowledges that there is no
statutory provision that supports Saticoy Bay's contention, affirming the district court’s summary
judgment order regarding the excess proceeds of the foreclosure sale.
The district court did not abuse its discretion by denying Saticoy Bay’s motion for
reconsideration
Saticoy Bay contended that the district court erred by declining to reconsider its request
to unwind the foreclosure sale in light of Bank of America.4 The Court, however, concluded that
the district court's order is not clearly erroneous for two reasons: (1) that Jessup I is not

4
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controlling law5 and (2) that even if Jessup I were good law, the facts do not match the case at
hand, ruling that Saticoy Bay has not shown evidence that the district court abused its discretion
in denying reconsideration.
The district court did not abuse its discretion by denying Saticoy Bay’s motion to amend its
complaint
The Court concluded that the district court did not abuse its discretion because it neither
made a clearly erroneous factual determination nor disregarded controlling law.6 Thus, the Court
stated that Saticoy Bay's motion to amend did not fall within the exception outlined in NRCP
15(b)(2).
Conclusion
HOAs had no statutory duty to record whether tender of the superpriority portion of their
lien on a property was made until the enactment of NRS 116.31164 to impose such a duty. The
Court stated that: “given the lack of such a statutory duty and Saticoy Bay's failure to
demonstrate a genuine issue of material fact with respect to any alleged false representation or
material omission.” The Court then used this rationale to determine that the district court’s
summary judgment on Saticoy Bay's misrepresentation claim against Spanish Trail and Red
Rock was proper. The Court used this rationale to affirm the court's summary judgment
regarding distribution of the excess proceeds of the foreclosure sale, as well as the district court's
denial of Saticoy Bay's motion for reconsideration and motion to amend.
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